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Answers:

1.The problem in this case is based on the provisions of the Sale of Goods
Act, 1930 contained in the proviso to Section 27. The proviso provides that
a mercantile agent is one who in the customary course of his business, has,
as such agent, authority either to sell goods, or to consign goods, for the
purpose of sale, or to buy goods, or to raise money on the security of goods
[Section 2(9)]. The buyer of goods from a mercantile agent, who has no
authority from the principal to sell, gets a good title to the goods if the
following conditions are satisfied:
a. (1) The agent should be in possession of the goods or documents
of title to the goods with the consent of the owner.
b. (2) The agent should sell the goods while acting in the ordinary
course of business of a mercantile agent.
c. (3) The buyer should act in good faith.
d. (4) The buyer should not have at the time of the contract of sale
notice that the agent has no authority to sell.
In the instant case, P, the agent, was in the possession of the car with J’s
consent for the purpose of sale. A, the buyer, therefore obtained a good
title to the car. Hence, J in this case, cannot recover the car from A.

2.As per the section 55 of the Sale of Goods Act, 1930 an unpaid seller has a
right to institute a suit for price against the buyer personally. The said
Section lays down that

a. (i) Where under a contract of sale the property in the goods has
passed to buyer and the buyer wrongfully neglects or refuses to
pay for the goods, the seller may sue him for the price of the
goods [Section 55(1)].

b. (ii) Where under a contract of sale the price is payable on a certain
day irrespective of delivery and the buyer wrongfully neglects or
refuses to pay such price, the seller may sue him for the price. It
makes no difference even if the property in the goods has not
passed and the goods have not been appropriated to the contract
[Section 55(2)].

This problem is based on above provisions. Hence, Suraj will succeed
against Sohan for recovery of the remaining amount. Apart from this,
Suraj is also entitled to:-

(1) Interest on the remaining amount

(2) Interest during the pendency of the suit.
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3.

(3) Costs of the proceedings.

(i) Fitness of Cloth: As per the provision of Section 16(1) of the Sale of
Goods Act, 1930, an implied condition in a contract of sale that an article
is fit for a particular purpose only arises when the purpose for which the
goods are supplied is known to the seller, the buyer relied on the seller’s
skills or judgement and seller deals in the goods in his usual course of
business. In this case, the cloth supplied is capable of being applied to a
variety of purposes, the buyer should have told the seller the specific
purpose for which he required the goods. But he did not do so. Therefore,
the implied condition as to the fitness for the purpose does not apply.
Hence, the buyer will not succeed in getting any remedy from the seller
under the Sale of Goods Act, 1930.

.(ii) Right of stoppage of goods in transit: The problem is based on section

50 of the Sale of Goods Act,1930 dealing with the right of stoppage of the
goods in transit available to an unpaid seller. The section states that the
right is exercisable by the seller only if the following conditions are
fulfilled.

a. (i) The seller must be unpaid

b. (ii) He must have parted with the possession of goods

c. (iii) The goods must be in transit

d. (iv) The buyer must have become insolvent

e. (v) The right is subject to the provisions of the Act.

Applying the provisions to the given case, Ram being still unpaid, can stop
the 100 bales of cloth sent by railway as these goods are still in transit.

5.

a. (i) A wholesaler of cotton has 100 bales in his godown. He agrees
to sell 50 bales and these bales were selected and set aside. On
selection the goods becomes ascertained. In this case, the
contract is for the sale of ascertained goods, as the cotton bales
to be sold are identified and agreed after the formation of the
contract.

b. (ii) If A agrees to sell to B one packet of salt out of the lot of one
hundred packets lying in his shop, it is a sale of unascertained
goods because it is not known which packet is to be delivered.
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c. (iii) T agrees to sell to S all the oranges which will be produced in
his garden this year. It is contract of sale of future goods,
amounting to 'an agreement to sell.'

6. Section 26 of the Sale of Goods Act, 1930 provides that unless otherwise
agreed, the goods remain at the seller’s risk until the property therein is
transferred to the buyer, but when the property therein is transferred to
the buyer, the goods are at buyer’s risk whether delivery has been made or
not. Further Section 18 read with Section 23 of the Act provide that in a
contract for the sale of unascertained goods, no property in the goods is
transferred to the buyer, unless and until the goods are ascertained and
where there is contract for the sale of unascertained or future goods by
description, and goods of that description and in a deliverable state are
unconditionally appropriated to the contract, either by the seller with the
assent of the buyer or by the buyer with the assent of the seller, the
property in the goods thereupon passes to the buyer. Such assent may be
express or implied.

Applying the aforesaid law to the facts of the case in hand, it is clear that
Mr. S has the right to select the good out of the bulk and he has sent his
men for same purpose.

Hence the problem can be answered based on the following two
assumptions and the answer will vary accordingly.

(i) Where the bales have been selected with the consent of
the buyer’s representatives: In this case the 60 bales has
been transferred to the buyer and goods have been
appropriated to the contract. Thus, loss arising due to
fire in case of 60 bales would be borne by Mr. S. As
regards 40 bales, the loss would be borne by Mr. V, since
the goods have not been identified and appropriated.

(ii) Where the bales have not been selected with the consent
of buyer’s representatives: In this case, the goods has
not been transferred at all and hence the loss of 100
bales would be borne by Mr. V completely.

/7 .Essentials of Sale: The problem as given in the question is based on Section
16(2) of the Sale of Goods Act, 1930, which states that where goods are
bought by description from a seller who deals in goods of that description
(whether he is the manufacturer or producer or not), there is an implied
condition that the goods shall be of merchantable quality. Though the term
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‘merchantable quality’ is not defined in the Act, it means that in the present
case, the bottle must be properly sealed. In other words, if the goods are
purchased for self-use, they should be reasonably fit for the purpose for
which it is being used.

In the instant case, on an examination of the bottle of cold drink, it
exploded and injured the buyer. Applying the provision of Section 16(2),
Mr. Amit would succeed in claim for damages from the owner of the shop.
Partnership act:

1. Retirement / Death of Partner: Section 37 of the Indian Partnership
Act, 1932 provides that where a partner dies or otherwise ceases to
be a partner and there is no final settlement of account between the
legal representatives of the deceased partner or the firms with the
property of the firm, then, in the absence of a contract to the
contrary, the legal representatives of the deceased partner or the
retired partner are entitled to claim either.

a. (i) Such shares of the profits earned after the death or
retirement of the partner which is attributable to the use of his
share in the property of the firm; or

b. (ii) Interest at the rate of 6 per cent annum on the amount of
his share in the property.

Based on the aforesaid provisions of Section 37 of the Indian

Partnership Act, 1932, in the given problem, A shall be entitled, at his

option to:

c. (i) the 20% shares of profits (as per the partnership deed); or

d. (ii) interest at the rate of 6 per cent per annum on the amount
of A’s share in the property.

2. In the given case, along with X, the Manager (A) is also liable for the
price because he becomes a partner by holding out (Section 28,
Indian Partnership Act, 1932).

Partner by holding out (Section 28):

Partnership by holding out is also known as partnership by estoppel.
Where a man holds himself out as a partner, or allows others to do it,
he is then stopped from denying the character he has assumed and
upon the faith of which creditors may be presumed to have acted.

It is only the person to whom the representation has been made and
who has acted thereon that has right to enforce liability arising out
of ‘holding out’.
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You must also note that for the purpose of fixing liability on a person
who has, by representation, led another to act, it is not necessary to
show that he was actuated by a fraudulent intention.

The rule given in Section 28 is also applicable to a former partner
who has retired from the firm without giving proper public notice of
his retirement. In such cases, a person who, even subsequent to the
retirement, give credit to the firm on the belief that he was a partner,
will be entitled to hold him liable.

3. (i) As regards the question whether in the case of a registered firm
(whose business was carried on after its dissolution by death of one
of the partners), a suit can be filed by the remaining partners in
respect of any subsequent dealings or transactions without notifying
to the Registrar of Firms, the changes in the constitution of the firm,
it was decided that the remaining partners should sue in respect of
such subsequent dealings or transactions even though the firm was
not registered again after such dissolution and no notice of the
partner was given to the Registrar.

a. (i) The test applied in these cases was whether the plaintiff
satisfied the only two requirements of Section 69 (2) of the Act
namely,

b. (ii) the suit must be instituted by or on behalf of the firm which
had been registered.

4. (ii) Partnership Liability: The problem in question is based on the
provisions of the Indian Partnership Act, 1932 contained in Section
35. The Section provides that where under a contract between the
partners the firm is not dissolved by the death of a partner, the estate
of a deceased partner is not liable for any act of the firm done after
his death. Therefore, considering the above provisions, the problem
may be answered as follows:

a. (i) Ram’s estate in this case will not be liable for the price of
the Machinery purchased.

b. (ii) The creditors in this case can have only a personal decree
against the surviving partners and decree against the
partnership assets in the hands of those partners. However,
since the surviving partners are already insolvent, no suit for
recovery of the debt would lie against them. A suit for goods
sold and delivered would not lie against the representative of
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the deceased partner. This is because there was not debt due
in respect of the goods in Ram’s life time.

5. As per the provisions of Section 30(5) of the Indian Partnership Act,
1932, at any time within six months of his attaining majority, or of
his obtaining knowledge that he had been admitted to the benefits of
partnership, whichever date is later, such person may give public
notice that he has elected to become or that he has elected not to
become a partner in the firm, and such notice shall determine his
position as regards the firm.

However, if he fails to give such notice, he shall become a partner in
the firm on the expiry of the said six months. If the minor becomes
a partner by his failure to give the public notice within specified time,
his rights and liabilities as given in Section 30(7) are as follows:
(A) He becomes personally liable to third parties for all acts of the
firm done since he was admitted to the benefits of partnership.
(B) His share in the property and the profits of the firm remains
the same to which he was entitled as a minor.
(i) In the instant case, since, X has failed to give a public
notice, he shall become a partner in the M/s ABC & Co. and
becomes personally liable to Mr. L, a third party.
(ii) In the light of the provisions of Section 30(7) read with
Section 30(5) of the Indian Partnership Act, 1932, since X
has failed to give public notice that he has not elected to
not to become a partner within six months, he will be
deemed to be a partner after the period of the above six
months and therefore, Mr. L can recover his debt from him
also in the same way as he can recover from any other
partner.




